
SDI 2016  
Wednesday 15 June; 11:30-13:00  

What does queering international law mean?  
From LGBT rights to a transversal critique of international law 
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a) Some strong principles... 

-‐   The ECHR pioneered in integrating LGBT rights in the mainstream discourse of human rights 
(Dudgeon v. UK) 

-‐   Two approaches : positive obligations vs non-discrimination à margin of appreciation 
-‐   Two principles:  

o   difference in treatment based on sexual orientation can be justified only by “particularly weighty 
reasons” 

o   the bias of a heterosexual majority against a homosexual minority is not per se a “pressing social 
need” capable of constituting a justification for limiting rights 

-‐   In family matters (couples): 
o   Same need for protection by the law 
o   Legal recognition has an “intrinsic value” for the persons concerned (Vallianatos v. Greece): it 

brings a “sense of legitimacy” (Oliari and others v. Italy) 
-‐   Criticism from a queer theory point of view: 

o   a conceptualisation of LGBTs as a minority shapes their rights around behavioural models and 
societal interactions of “traditional” heterosexual individuals and families    

o   private/public divide 

b) ... and their weak application in the field of family rights 

-‐   The comparative analysis and the “majoritarian” approach to the margin of appreciation (Schalk and 
Kopf v. Austria) 

-‐   The fictional non-comparability between the treatment of non-married couples and married couples... 
when equal marriage is not recognised (Gas and Dubois v. France) 

c) Is Oliari and others v. Italy a turning point? 

-‐   Background of the case 
-‐   A change in approach: from non-discrimination back to positive obligations...  
-‐   Oliari is not limited to “specific circumstances” of Italy (although...) 
-‐   A narrower margin? “the general need for legal recognition and the core protection of the applicants as 

same-sex couples [are] facets of an individual’s existence and identity to which the relevant margin 
should apply” (Oliari, §177) 

d) The future of LGBT rights litigation in Strasbourg 

-‐   Judicial policy considerations: dealing with controversial cases in time of euro-scepticism 
-‐   Is a re-conceptualisation of critical issues predictable? 
-‐   Legal protection of couples: towards the consolidation of a right to be recognised under the law? 
-‐   Recognition of parenthood: a wider or narrower margin of appreciation? 


